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District : UDALGURI. 

 

IN THE COURT OF MUNSIFF , UDALGURI. 

 

Present :    N.C.BHUYAN, AJS, 

MUNSIFF , UDALGURI. 

 

Monday , the 19th day of October, 2015. 

TITLE  SUIT NO. 07/2011 

 

Pusparam Baishya                      

                 ….Plaintiff. 

-vs- 

Nagen Biswas                                                       ....Defendant. 

 

This suit coming on for final hearing on 17/10/2015 in the presence of:- 

             P.Sutradhar   Advocate for the plaintiff  

M.C. Narzary  Advocate for the defendant 

 

And having stood for consideration to this day, the Court delivered the 

following judgment:- 

 



 

JUDGMENT 

 

 

1. The brief facts leading to the institution of this suit as is revealed from 

the plaint is that: 

2. The case of the plaintiff is that the suit schedule C land is the plot of 

the land covered by dag No.96 PP 123 of village Gelabill under Orang 

Mauza District Udalguri Assam.  

3. The Plaintiff stated that since 05.02.2000 defendant took the 

possession of the suit land on rent as tenant at the rate of Rs 100/- 

per months. In the year 2004 plaintiff constructed RCC rooms in the 

suit patta land and also decided to construct RCC room over the suit 

land and requested the defendant to vacate the suit land on several 

occasions but the defendants did not vacate the suit land.  

4. That the plaintiff ultimately being compelled, sent pleaders notice 

dated 13/07/11 and asked the defendants to deliver the possession of 

the suit land.  However the defendants stopped payment of Rs 100/- 

per month as rent since the month of July 2011. 

5. That the defendants with the mala fide intention mislead their 

counsels and sent pleaders reply that the suit land is a land belonging 

to the P.W.D. and the tea stall was constructed by him and refused to 

hand over the possession of the suit land. 

6. That except being tenant, the defendants have no right, title and 

interest over the suit land and that the defendants also become 

defaulter since July 2011 and hence prays to pass a decree as prayed 

for.   

7. To this case of the plaintiff, defendant no. 1 and 2 filed joint written 

statement whereby they have stated that the suit of the plaintiff is not 

maintainable.  

8. The defendant claimed that the suit land is not a part of the land 

shown the schedule B of the plaint and that the suit land is the 

government land and that he got the possession of the suit land from 

one Lambu Daimari who during his life time relinquished his 

possessory right over the suit land in favour of the defendants. 



9. That after taking the possession of the suit land, they made the land 

fit for erecting house and since 1998 the defendants are running a tea 

stall on the suit land by erecting a Ek Chalia house with C.I. sheet 

roof. 

10. That the suit is bad for non joinder of necessary party as the plaintiff 

has not made sons and daughters of late Lambu Daimari as party in 

the suit. 

11. That the defendants never took the possession of the suit land from 

the plaintiffs on rent @ Rs.100/- per month and never paid any rent 

to the plaintiff. 

12. That the plaintiff has no right, title and interest over the suit land and 

hence prays to dismiss the suit. 

13. On the above pleadings,  my Ld. Predecessor-in-office framed the 

following issues:- 

 

(i) Whether there is cause of action for the suit? 

(ii) Whether the suit is maintainable in the present form? 

(iii) Whether the suit is barred by the law of limitation? 

(iv) Whether the suit is bad for non joinder of necessaries 

parties? 

(v) Whether the plaintiff has right , title and interest over the 

suit land? 

(vi) Whether the defendant is the tenant of the plaintiff?  

(vii) Whether the defendant is the defaulter in paying rent to 

the plaintiff?  

(viii) Whether the defendant is the trespasser of the suit land?  

(ix)  Whether the schedule C land is a Government land 

belonging to the PWD department 

(x) To what relief or reliefs if any the plaintiff is entitled to? 

 

14. During trial, plaintiff side examined only four witnesses who were 

cross examined by the defendant. Defendants did adduce the 

evidence of three witnesses who were cross examined by the 

plaintiff. 



15. I have also perused the documents exhibited in the suit. 

I have heard oral arguments of Learned Advocates for both sides.  

 

DISCUSSION, DECISION AND   REASONS THEREOF : 

16. ISSUE NO. 5 & 9:  This issues are vital and inter related and hence 

taken first for discussion. 

17. The case of the plaintiff is that the suit schedule C land is the plot of 

the land covered by dag No.96 PP 123 of village Gelabill under Orang 

Mauza District Udalguri Assam.  

18. To this effect the plaintiff has submitted the certified copy of 

Jamabandi of dag No.96 PP 123 of village Gelabill under Orang Mauza 

District Udalguri Assam, wherein it is specifically mentioned that the 

plot of land covered by dag No.96 PP 123 of village Gelabill under 

Orang Mauza District Udalguri Assam is in the name of Puspa Ram 

Baishya i.e. the plaintiff.  

19. Plaintiff has also exhibited the annual khiraj patta No.59 of village 

Gelabill Mouza Orang which is in the name of Puspa Ram Baishya.  

20. I have also seen the certificated issued by Circle Officer of Mazbat 

Revenue circle whereby it is mentioned that a plot of land measuring 

2 Katha 14 Lechas covered by annual patta No.59, PP No 123 and dag 

No.96 of village Gelabill of under orang Mouza is in the name of Puspa 

Ram Baishya. The certificate was submitted in the Court at the time of 

the argument and the defendant did not raise any objection against 

that certificate. 

21. I have also seen the revenue paying receipts which are exhibited as 

Exhibit 3(1), Exhibit 3(2), Exhibit 3(3), Exhibit 3(4) and Exhibit 3(5) in 

connection with the plot of land covered by Pata No. 123 of Gelabill 

village. 

22. I have also seen the report of Lat Mandal Mangal Basumatary which is 

marked as Exhibit Gha wherein it is specifically stated that the suit 

land falls under Gelabill village covered by PP No. 123 and Dag No.96. 

The report of the Lat Mandal is placed in the Court by the 



commissioner Keshab Ch Dutta  and same fact is mentioned in the 

report of the commissioner which is marked as exhibit Ga. 

23. In Sariar Ahmed Vs State of Assam and Others [2009 (1) GLT 

324] Hon’ble Gauhati High Court, held that it is well settled law 

that in a Civil suit the plaintiff would not be expected to prove his 

pleaded case beyond any reasonable doubt but a high degree 

probability of the pleaded case would be enough to shift the onus of 

the defendant and if the defendant does not succeed in shifting back 

the onus , the plaintiffs burden of prove can safely been deemed to 

have been discharged. 

24. In the instant case, the plaintiff has submitted the land holding 

certificate, Jamabandi copy, revenue paying receipts in connection 

with the suit land and same shows that the suit land is a periodic 

patta land and is in the name of the plaintiff. 

25. On the other hand, in the instant case the defendant claimed that the 

suit land is not a part of the land shown the schedule B of the plaint 

and that the suit land is the government land and that he got the 

possession of the suit land from one Lambu Daimari. As the defendant 

claimed that the suit land is the government land it is the burden of 

the defendant to prove the fact that the suit land is the government 

land.  

26. As per Section 101 of Indian Evidence Act, 1872, the burden of 

proof as to existence of certain facts lies on the person who asserts 

the existence of such facts. 

27. Again in the cross examination, DW1 stated that though he claimed 

that the suit land is a touzi land he has not submitted any certificate 

in support of his claim and there by the defendant has failed to 

discharge his burden as to the fact that the suit land is government 

land.  

28. Hence it is found that the plaintiff has right, title and interest over the 

suit land. Moreover it is found that the defendant has failed to prove 

that the suit land is government land and hence the suit land is not 

found to be the government land. Accordingly issue no. 5 is decided 

in positive and issue no. 9 is decided in negative. 



29. ISSUE NO. 6, 7 & 8:  This issues are inter related and hence  taken 

together for discussion. 

30. The Plaintiff stated that since 05.02.2000 defendant took the 

possession of the suit land on rent as tenant at the rate of Rs 100/- 

per months. In the year 2004 plaintiff constructed RCC rooms in the 

suit patta land and also decided to construct RCC room over the suit 

land and requested the defendant to vacate the suit land on several 

occasions but the defendants did not vacate the suit land.  

31. That the plaintiff ultimately being compelled, sent pleaders notice 

dated 13/07/11 and asked the defendants to deliver the possession of 

the suit land.  However the defendants stopped payment of Rs 100/- 

per month as rent since the month of July 2011 

32. On the other hand the defendant claimed that the suit land is not a 

part of the land shown the schedule B of the plaint and that the suit 

land is the government land and that he got the possession of the suit 

land from one Lambu Daimari. 

33. So the question is that how the defendant came to the suit land. It is 

found that the defendant has not submitted any certificate in support 

of his claim that the suit land is a government land. 

34. It is found that PW 1 in His Cross Examination reaffirmed the fact that 

Noren Biswas used to pay Rs 100/- as rent for 4/5 years. Defendant 

could not rebut the same fact by way of cross examination of PW1. 

35. PW1 also denied the suggestion given by the defendant that the 

defendant never pay him rent. Rather PW1 reaffirmed that Noren 

Biswas did not pay him rent for about 2 years only and before that he 

paid him rent.  

36. PW1 also denied the suggestion given by the defendant that a person 

namely Lambu Damari was in the land, where the defendant is. Again 

PW2 also denied the suggestion made by the defendant that the suit 

land was in the possession of the Lambu Daimari. Moreover PW3 

reaffirmed the fact that the suit land is the Periodic Patta land and is 

the name of Puspa Ram Baishya.  

 



37. Moreover it is already decided that the plaintiff has the right, title and 

interest over the suit land as the plaintiff has exhibited the all the 

relevant document as to his title over the suit land. 

38. So taking note of the above mentioned facts of the case, it can be 

safely held that the defendant is a tenant of the plaintiff. 

39. In Dharmeswar Barman Vs Deepjyoti Sarma and Ors [2007 

(2) GLT 916], Hon’ble Gauhati High Court held that the fact 

remains that the defendant had not only denied the relationship of 

landlord and tenant existing between him, as a tenant, on the one 

hand, and the plaintiff, as landlord, on the other, but that he even 

denied that he had paid any rent to the plaintiff as landlord. In such 

circumstance there can be no escape from the conclusion that when 

the defendant himself claims that he has not paid any rent to the 

plaintiff, he was, undoubtedly a defaulter within the mean of the 

Assam Urban Areas Rent Control Act 1972.  

40. In the instant suit, PW4, in his cross examination, admitted that 

Gelabill is not a town and in that case Assam Urban Areas Rent 

Control Act 1972 is not applicable to the suit land. Learned counsel for 

the defendant also stated during argument Assam Urban Areas Rent 

Control Act 1972 is not applicable to the suit land as the suit is not 

within the town area. 

41. However we can take the spirit laid down in Dharmeswar Barman Vs 

Deepjyoti Sarma and Ors [2007 (2) GLT 916] by The Hon’ble Gauhati 

High Court. Because in the instant case also the defendant denies the 

relationship of landlord and tenant existing between them. In that 

case it as the defendant claimed that there is no relationship of 

landlord and tenant between him and the plaintiff, it can be concluded 

that he did not pay any rent to the plaintiff. So, the defendant, is a 

defaulter. In that case the defendant is also a trespasser. Accordingly 

issue no. 6, 7 and 8 are decided in positive. 

42. ISSUE NO. 1 & 2: Taking into consideration of the above mentioned 

facts of the instant case, I am of the opinion that there is the cause of 

action for the suit and hence the suit is maintainable in the present 

form. Accordingly issue no. 1 & 2 are decided in positive 



43. ISSUE NO. 3: Defendant has claimed that suit is not within the 

limitation period. The instant suit is filed on the basis of title. The 

Plaintiff stated that since 05.02.2000 defendant took the possession of 

the suit land on rent as tenant at the rate of Rs 100/- per months. In 

the year 2004 plaintiff constructed RCC rooms in the suit patta land 

and also decided to construct RCC room over the suit land and 

requested the defendant to vacate the suit land on several occasions 

but the defendants did not vacate the suit land and stopped payment 

of Rs 100/- per month as rent since the month of July 2011. The 

instant suit was filed on 20/10/2011. That means the suit is within 

limitation period. Accordingly issue no. 3 is decided in negative. 

44. ISSUE NO. 4: Defendant has claimed that suit is bad for non-joinder 

of necessary parties as the plaintiff did not make the legal heirs of 

Lambu Daimari as party to the suit. Defendant claims that he got the 

possessory right from Lambu Daimari. However as already it is found 

that the suit land is covered by Periodic Patta and  same is in the 

name of plaintiff, so the question  of making the legal heirs of Lambu 

Daimari as party to the suit does not arise. Moreover it is not proved 

by the defendant that Lambu Daimari is one of the co pattadar of the 

suit patta land. Hence there is nothing on the record which shows 

that the legal heirs of Lambu Daimari are necessary party to the suit. 

Accordingly issue no. 4 is decided in negative. 

 

45. ISSUE NO. 10: In view of the discussions made above and the 

decisions reached in the foregoing issues, the plaintiff is entitled to 

the decree as prayed for. Hence issue no. 7 is decided in positive. 

 

 

ORDER 

 

46. In view of the discussions made above and the decisions reached in 

the foregoing issues, the suit of the plaintiff is decreed on contest 

with cost. 

 



47. The plaintiff is entitled to the following reliefs: 

(i) Declaration of right, title and interest over the suit land. 

(ii) The defendant is liable to be evicted from the suit land. 

(iii) Permanent injunction against the defendant, their men, 

workers etc. to the effect that they are prohibited from 

entering in to the suit land. 

(iv) Arrear house rent from the month of July @ Rs.100/- per 

month till the full realization. 

(v) Cost of the suit. 

 

48. Prepare decree accordingly. 

Given under my hand and the seal of this court, on this the 19th 

day of  October, 2015 At Udalguri. 

N.C.BHUYAN 

Munsiff 

Udalguri  

 

 

 

 

 

 

 

 

 

 

 

 



APPENDIX 

 

A) Plaintiff’s Exhibits: 

a) EX.1=       Annual Kharaj Patta 

b) EX.2 =      Land Jamanbandi  

c) EX. 3 (1) = Revenue Paying Reciept 

d) EX. 3(2) = Revenue Paying Reciept 

e) EX. 3(3) = Revenue Paying Reciept 

f) EX.3 (4) = Revenue Paying Reciept 

g) EX.3 (5) = Revenue Paying Reciept  

B) Defendant’s Exhibits: 

None  

C) Plaintiff’s Witnesses: 

a) PW.1- Pusparam Baishya 

b) PW.2- Prafulla Baishya 

c) PW.3- Dhaijyo Ram Medhi 

d) PW.4- Ganesh Baishya 

D) Defendant’s Witnesses: 

a) DW1- Bhimsen Biswas 

b) DW2- Sabin Daimary 

c) DW3- Mangal Daimary 

E) Court Witness: 

CW1- Keshab Chandra Dutta 

F) Court Exhibit: 

a) EX. KA=   Court Order For Local Commission 

b) EX. KHA = Report Of Local Commission 

c) EX.GA=    Report Of Local Commission 

d) EX.GHA = Report Of Local Commission 

 

N.C.BHUYAN 

Munsiff 

Udalguri  

 


